THE CONSPIRACY TACTIC, by Paul L. Ross, places the hi- 
storical, legal and political spotlight on the Governments use 
of the "conspiracy" law. Written in a popular style, it spans 
the Jeffersonian period, the early trade union struggles, the 
cold-war era, to the current Chicago, Seattle, Spock, Panther, 
Angela Davis and Berrigan-Harrisberg cases. 
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(government use of the'Conspiracy 
Xcttvos an instrument of repression 



law enforcement, that this method of prosecution is used arbi - 
trarily and harshly." He emphasized that "the rules of evidence 
in conspiracy cases make them most difficult to try without pre- 
judice to an innocent defendant, " 

The late Judge Learned Hand observed some years later that 
"so many prosecutors seek to sweep within the drag-net of con- 
spiracy all those who have been associated in any degree what - 
ever with the main offenders, that there are qpportunities of 
great oppression." He recommended circumscribing the scope 
of such all-comprehensive indictments. 



"TO TEACH AND ADVOCATE" 

The repression of the 1950' s was spearheaded by Senator 
Joseph McCarthy's witch-hunt against the "C ommunist Conspi- 
racy" . It was inspired and given legitimacy by the Truman's 
administration's indictment of the leaders of the Communist 
Party in July, 1948 (during the Presidential election campaign), 
for "conspiracy" to violate the Smith Act. The indictment 
charged that the accused organized the Communist Party to 
teach and advocate the overthrow and destruction of the Govern- 
ment of the United States by force and violence. It also charged 
that the Communist leaders conspired to advocate and teach the 
duty and necessity of overthrowing and destroying the Govern- 
ment by force and violence. 

They were not charged with an attempt to overthrow the gov- 
ernment. They were not charged with overt acts of any kind 
designed to overthrow the government. There was no charge of 
actual violence or attempt at overthrow. They were not even 
charged with saying anything or writing anything designed to over 
throw the government. The charge was that they agreed to as- 
semble and to talk and publish certain ideas at a later date , 
After a nine -month's trial, they were convicted of "Conspiracy" 
and sentenced to maximum prison terms. Their lawyers were 
sent to jail with them "for contempt of court". 

The lawyers were also found guilty by the trial judge, with- 
out a trial, of a "conspiracy" to "delay and obstruct the trial, 
causing such disorder and confusion as would prevent a verdict; 
and to bring the Court and the entire Federal judicial system in- 
to general discredit and disrepute." Of that charge they were 
acquitted on appeal before their case came before the Supreme 
Court. 

Although he joined in holding that the Communist Party was 
in fact a 'conspiracy', which he had earlier described as " a 
conspiratorial and revoluntionary junta", Justice Jackson warned 
his colleagues that he had "little faith in the long-range effective- 
ness of this conviction to stop the rise of the communist move - 
ment. Communism will not go to jail with these Communists . No 
decision by this Court can forestall revolution whenever the ex- 



The jury may "infer an association among the defendants 
merely from the fact that they are being tried together." 
As Justice Jackson put it, "birds of a feather are flocked 
together. " 

Under the federal law, it can happen that the punishment 
under a conviction for "conspiracy" may be greater than the 
punishment imposed if the accused were prosecuted and con- 
victed of the substantive crime itself, which may be no more 
than a misdemeanor carrying a minor penalty {i.e. , the'^con- 
spiracy" may carry a two-year sentence, and the crime itself 
only six months). 

It is not necessary that all of the accused join in the com- 
mission of an "overt act". If one does an "overt act" ( like 
speaking at a meeting) it becomes the act of all the accused . 
The moving drama of a "conspiracy" trial encompasses many 
perfectly lawful actions. 

In the Oakland Seven case, the accused chartered buses to 
take people to the demonstration; they distributed leaflets ;they 
rented loud speaker equipment; they made speeches; they ren- 
ted a hall for a meeting. In the Seattle Eight case, they "met 
in Seattle"; they played a tape-recorder", and they "spoke to 
an assemblage of persons," 

In a mass "conspiracy" trial where there have been 50 or 
even 100 accused jurors necessarily have difficulty in recog- 
nizing who is who among the accused. They are corralled in 
a group behind the gate, in the court -room, and do not have the 
benefit of sitting with or consulting their lawyers. 

The strict rules of evidence that are routinely applied in 
other cases are not applied to the prosecutor's proof in a"con- 
spiracy" case. The Judge permits a "free-lance" procedure 
and the prosecutor can prove anything and everything including 
the sins of a lifetime. . . It is poured in, even though the many 
accused do not even know one another. 



PREVENTIVE DETENTION FOR DISSENT 

Clarence Darrow, in The Story of My Life , commenting on 
the "conspiracy" aspects of the Haywood trial, summed itallup 
in his observations on the problem which faced him in the "Bill 
Haywood murder frame-up" (at pp. 144-45): 

"Our experience told us that no doubt the case would be 
tried on the lines of conspiracy- -the modern and ancient 
dragnet for compassing the imprisonment and death of 
men whom the ruling class does not like*** . In case the 
attorney for the accused objects to any evidence on the 
ground that it is hearsay and the events and statements 
occurred outside the presence and hearing of the defend- 
ant, the prosecuting attorney rises and says that he will 
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"conspiracy'charge. Each defendant, except Froines was con- 
victed of coming to Chicago from his home state, to "incite a 
riot", but not "conspiracy". 



"HEARSAY" EVIDENCE 

The courts apply the "conspirator rule". They allow the 
jury to hear "hearsay" declarations by one "co-conspirator" 
against all "co-conspirators" on the ground that "hear say 1 'though 
"inherently less reliable than other evidence" - -is thought neces- 
sary in order to have any evidence at all." 

"Hearsay" is an out-of-court statement of a "co-conspirator" 
not made in the latter' s presence, and of which he may be en - 
tirely ignorant. It may be used as evidence against each "co - 
conspirator" only if the prosecutor first establishes by indepen- 
dent proof --that a "conspiratorial agreement did exist. But, in 
fact, courts do not require such "independent proof" before al- 
lowing the j iry to hear the damaging "hearsay" testimony. They 
take the "hearsay" testimony "provisionally", "subject to connec- 
tion. " They allow it, saying at the time: "I will instruct the 
jury to disregard it, if the prosecution fails to present indepen- 
dent proof " of the "conspiratorial agreement. " 

In practice, such instructions, even if later given to the jury, 
are probably psychologically impossible for the jury to obey .' 
Such instructions are rarely given to the jury later -- to dis - 
regard the "hearsay", because courts are apt to find proof of 
the "conspiratorial agreement" on the very weak evidence. 

Evidence is admissible against all "conspirators" on the 
basis of an assumption that they "conspired". The government 
is supposed to prove the existence of a conspiracy andthen link 
its alleged members to it. But the very same evidence that 
proves the "conspiracy" is used to link the people to it. 

The jury is supposed to perform the feat of holding these as- 
pects of proof separate in its mind, (an impossible job- -but the 
jury did it in the Chicago case. ) 

Further, to confound the jury, each alleged conspirator can 
be held liable for the statements and actions of the other "con- 
spirators" whether or not he was aware of what they said and 
did. This so-called "co-conspirators exception" flies in the 
face of normal, legal rules excluding hearsay evidence. 

There are other disadvantages which burden defendants in 
conspiracy trials: 

The standard of relevancy of testimony is greatly reduced. 

The volume of evidence produced by a trial involving many 
defendants may overwhelm the jury. 
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is ting government fails to command the respect and loyalty of 
the people and sufficient distress and discontent is allowed to 
grow up among the masses." 

Mr. Justice Black dissented. His concluding words were: 

"Public opinion being what it now is, few will protest the 
conviction of these Communists. There is hope, however, 
that in calmer times, when present pressures, passions arxl 
fears subside, this or some later Court will restore the 
First Amendment liberties to the high preferred place 
where they belong in a free society. " 

The decision on June 4th, 1951, was just one year into the 
Korean War. With the warrant of "communist conspiracy in 
his coat pocket, amid the "passions and fears" of the people, 
Senator Joseph McCarthy took off on his witch-hunt. Its dep- 
radation and devastation of human lives and reputations is now 
part of America's sordid and "sometimes dishonorable" history. 

Now in 1971, we are in the sixth year of the undeclared war 
in Vietnam which now engulfs all of Indo-China. Over the years 
strong resistance has developed against the war and large de- 
mands for an end to the killing of America's sons, and an end to 
the genocide of the Indochinese people. We not only have milita- 
rization, but corruption, inflation, ineptitude, oppressive taxa- 
tion, increased unemployment, continued poverty of the pooi; and 
continued and oppressive injustice to the black people, the Chic an- 
os, the Puerto Ricans and the indigenous American Indians. A- 
gainst them all, the government is using the most ruthless instru- 
ment of repression- -the "conspiracy" law. 



PROSECUTE THE PROTESTERS 

The Nixon-Agnew-Mitchell Axis sharpened its teeth on the 
Chicago "Conspiracy". After the gruesome experiences of the 
demonstrations in Chicago during the Democratic National Con- 
vention in August 1968, Attorney General Ramsey Clark sought 
to indict members of the Chicago police for interfering with the 
civil rights of the demonstrators. The Chief Federal Judge in 
Chicago refused to permit the Grand Jury to act only against the 
police. He insisted that the demonstrators be indicted as well. 
This demand was designed to discredit the Walker Commission 
report and the experiences of reporters and media men who in- 
sisted that the disturbances were the result of police instigation 
and police riots. 

Following the Nixon election on January 20, 1969, the new 
Attorney General Mitchell quickly obtained conspiracy indict- 
ments against the leaders of the demonstrations. This included 
Bobby Seale. a national leader of the Black Panthers, who played 
no part in the planning of the Convention week demonstrations. 
These indictments were meant to tarnish with the brush of a 
criminal "conspiracy" the anti-war organizations, the student 



protesters --with the charge that they came to Chicago "to un- 
dermine the political system and to destroy law and order. Nor- 
mal activities to express opposition, to "organize and attend 
various meetings" - -"to publish articles" --"to make long dis- 
tance calls to encourage people to come to Chicago- -to parti- 
cipate in massive demonstrations, " made up the government 
"conspiracy" charge. 

This was the Nixon-Agnew- Mitchell warning to all protes- 
ters and dissenters that peaceful political activity is proscribed 
- - it may lead to an indictment for participation in an illegal 
conspiracy" under Federal law. In Chicago the jury threw out 
the "conspiracy" indictment, but accepted the charge of crossing 
state lines to "incite riot" 

The indictment of Dr. Spock and his "co-conspirators" in 
Boston was a direct confrontation between "conspiracy" and a 
"free speech" challenge to the draft system. The "conspiracy 
indictment was provided as a graceful way out for former Di - 
rector General Hershey. " It was a political prosecution, and 
Professor Packer Stanford speculates as to what could have im- 
pelled Ramsey Clark, whom he identifies as "this best Attorney 
General of modern times", to authorize a prosecution "which he 
must have recognized as being not only distasteful but of dubious 
legality. " His guess is an act of political naivete. The convic- 
tions of Dr. Spock and his "co-conspirators" were reversed on 
appeal. Now, out of high office, Ramsey Clark is fighting back 

There was an impressive demonstration in Seattle in Febru- 
ary, 1970, to protest Judge Hoffman's heavy-handed and vicious 
contempt sentences meted out to the accused and their lawyers 
at the conclusion of the Chicago "Conspiracy" trial. The Seattle 
Eight were charged in a Federal indictment with conspiracy to 
damage federal property (some windows were broken and some 
paint splattered in the Federal Courthouse.) Five of the eight 
were charged (as were the Chicago "conspirators") with cross- 
ing state lines to incite a riot. Not one of the Seattle Eight was 
charged with doing any physical damage, and some were not 
even at the demonstrations (one had not yet moved to Seattle 
from the east). 

Counsel for the accused have argued to the Court that "the 
indictments read more like a catalogue of constitutional rights 
than an enumeration of criminal acts." 

Among the eighteen "overt acts" for example, the accused 
"spoke to an assemblage of persons"; they "played a tape re- 
corder" - -they "met in Seattle"; etc. , etc. The local U.S. At- 
torney, described as "a young, moderately liberal Nixon ap- 
pointee" who originally balked at prosecuting the case, is now 
trying "the case to win. " It is said that the Justice Depart- 
ment sent a lawyer from Washington to obtain the grand jury 
indictments and to "help" the local U.S. Attorney to try (he case. 



Under the Sixth Amendment to the Constitution, an accused 
has the right to trial "by an impartial jury of the State and dis- 
trict wherein the crime shall have been committed. " Justice 
Jackson held that the "conspiracy charge" lifts this constitu- 
tional limitation from the prosecution and reduces its protec- 
tion to a phantom, for the crime is considered so vagrantasto 
have been committed in any district where anyone of the 'co - 
conspirators' did any one of the acts, however innocent." 

Another case in which the circumstances enabled the prose- 
cution to fix the place of trial in Washington, D.C, (where a 
jury is partly or even wholly made up of government employees 
thus making the Federal Government the accuser, prosecutor , 
judge and jury), was the case of the late Dr. W.E.B. DuBois, 
distinguished scholar and social historian, who was indicted for 
conspiracy to violate the Foreign Agents' Registration Act. He 
was shackled with handcuffs and brought to Washington, D. C. 
for trial, although most every listed act in the case took place 
in New York City. His innocence was vindicated by a skillful 
defense presented by the late Congressman Vito Marcantonio . 

In the case of Dr. Spock and co-accused, the indictment 
charged acts in New York City, Washington, D.C. and Boston 
The only action in Boston was a service in the Arlington Street 
Church in which only two of the accused, Rev. Coffin and 
Ferber took part. The Government chose Boston because they 
thought it had the "right" environment and atmosphere, with a 
"right" judge and a "right" jury. No one was betting on the 
final acquittal. 

NO PROOF NEEDED 

A "conspiracy" prosecution does not require proof that any- 
one did anything illegal, but only that he "intended to" or"agreed" 
to It is called an "inchoate" crime- -a "crime" just begun -- 
but not "completed". No proof that anything illegal happened is 
required. 

The prosecution should be required to establish the existence 
of the "conspiratorial agreement". But the courts relax- - dis - 
regard, or overlook-- the normal rules of evidence on the theory 
that "conspiratorial agreements" are secret and hence not sus- 
ceptible of direct proof. It is not necessary for the government 
to prove that the accused "got together" in one place and "con- 
spired" -- or that they signed a joint agreement -- which cons- 
tituted the "conspiratorial agreement". 

In the Chicago Conspiracy case, the government offered as 
proof of the "conspiratorial agreement" the fact that the accused 
came to Chicago to participate in the demonstrations, and that 
they said and did certain things while in Chicago. From this evi- 
dence, the prosecutor wanted the jury to draw the "inference 
that there was in fact a "conspiratorial agreement . But the 
jury didn't buy it, and acquitted D e Hinge r and the others of the 



18 



But in practice, on so sprawling a charge as "conspiracy" 
it is difficult for the Judge to control the way in which the pro- 
secutor presents his evidence. The accused often is confron- 
ted with a hodge-podge of acts and statements by other people 
which he may never have authorized or intended, or even known 
about. This hodge-podge helps to persuade the jury of the ex- 
istence of a "conspiracy. " Often it is proved by the very evi- 
dence that is presented to the jury only upon the assumption 
that a "conspiracy" existed. There is a naive assumption, in- 
dulged in by the Courts, that the prejudicial effects can be over- 
come by "instructions" to the jury. 

The "fictional assumption" is that "the jury fully compre- 
hends the judge's instructions. Yet often the judge must state 
those rules to the jury with such niceties that many lawyers do 
not comprehend them, and it is impossible that the jury can. " 

Another judge noted that: 

"... .juries have the disadvantage. , . of being treated like 
children while the testimony is going on, but then being 
doused with a kettleful of law during the (judge's) charge 
that would make a third -year law student blanch. " 

Justice Jackson wrote that the modern crime of "cons pi - 
racy" is so vague that it almost defies definition. 

Justice Holmes tried earlier to write an oversimplified 
working definition: 

"A conspiracy is a partnership in criminal purposes. 
But the courts do not require an express or formal 
agreement to find a conspiracy; they infer such agree- 
ment from the facts and circumstances, but this is not 
a "partnership" in the legal sense. Justice Jackson al- 
so noted that the crime of "conspiracy" is "always 
predominantly mental in composition" and "chamefeon- 
like, takes on a special coloration from each of the many 
independent offenses on which it may be overlaid. " 

The Supreme Court has sanctioned convictions in "conspi- 
racy" cases where the accused were dragged all the way ac - 
ross the country from California to stand trial in the District 
of Columbia, although only a trivial "overt act" was charged 
to have been committed by one "co-conspirator" there, al - 
though the "conspiracy" was supposedly hatched and almost 
all of the activity of the accused took place in California 
where they lived. 



In that case, Justice Holmes in one of his vigorous dissents, 
did not hesitate to brand as oppressive; the doctrine under which 
conspiracy cases are brought and tried -- and as "one of the 
wrongs that our forefathers meant to prevent. " 
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Each of the accused was a member of the Seattle Libera - 
tion Front, formed a few weeks prior to TDA (The Day After 
Judge Julius Hoffman's Contempt Sentences in Chicago.) The 
demonstration had been planned by the SLF and some 2,000 
demonstrators participated. One of the accused, "Chip" Mar- 
shall, conducted his own defense. Contending that in the strug- 
gle to change the society, "we are constantly letting 'Experts* 
make decisions, moral decisions, that have tremendous effect 
over our lives," Marshall hoped "to expand the spectrum of the 
trial, " on issues of the war in Vietnam, the use of the courts 
for repression, and the use of the courts against black peop le 
and the movement. 

The Tacoma trial followed the classic pattern of "conspir- 
acy" prosecutions. Pitkin, the "reluctant" prosecutor, gave 
"assurances" that "the government does not intend to try the 
defendants for their political views." The trial was moved from 
Seattle, where the demonstration took place, to Tacoma, thirty 
miles south, and the accused have tried several times to have 
the venue changed back to Seattle, to no avail. 

Defendant Lerner has challenged the sufficiency of the in- 
dictment. "The charges are so vague, I'm finding it difficult 
to prepare a defense. What am I really charged with?" The 
indictment only charges Lerner "did make a telephone call " 
on a particular date --that is the "overt act" which ties him in- 
to the "conspiracy". The accused asked the Judge to disqual- 
ify himself from presiding at the trial on the ground that "it 
would be impossible " for him "to be impartial in this situa- 
tion, " But the Judge declined "to step aside", since he had no 
doubts of his own impartiality. But the trial ended in a mis - 
trial by the Judge who sent defendants to jail for contempt . 
And so the machinery of judicial repression, sparked and in- 
spired by the Nixon-Agnew-Mitchell Axis grinds on, in "con- 
spiracy" prosecutions from coast to coast-- Bobby Scale in 
New Haven, the Black Panther 13 in New York, the Seattle 8 
in Tacoma, Angela Davis in California, and the Berrigan con- 
spiracy in Harrisburgh. Soon, there will be many others. 

DRAGNET FOR BLACK RADICALS 

One of the most recent "conspiracy" prosecutions during 
the current intensification of the repressive drive is the in- 
dictment in California of a young Black woman, Angela Davis. 
She was formerly a teacher of philosophy at the University of 
California in Los Angeles, whose Regents tried to discourage 
her because she is a professed Communist. 



Her indictment for murder, kidnapping and conspiracy stem 
from a Marin County Courthouse courtroom escape attempt by 
three prisoners on August 7, 1970, during which the Judge and 
a prisoner were killed. The State of California charges that the 
Courthouse incident was a part of a "plot" which included Angela 
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